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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

VICTORIA DIVISION ENTERED
06/18/2007

IN RE:
JAMES PATRICK ALLEN 8§ CASE NO: 06-60121
Debtor(s) 8
§ CHAPTER 13

MEMORANDUM OPINION
CONCERNING NATURE AND AMOUNT OF SANCTIONS

On January 9, 2007, the Court issued a memoranduagiudling that Barrett Burke
Wilson Castle Daffin & Frappier, L.L.P. (“Barrettuigke”) had violated rule 9011 of the Federal
Rules of Bankruptcy Procedure (FRBP) in this caBge memorandum also concluded that
Barrett Burke had failed to send the attorney iargh (or a fully authorized and informed
attorney) to hearings.The particulars are set forth in the memorandpimion. By order
issued concurrently with the memorandum, the Ceeira hearing to determine the nature and
amount of sanctions. For reasons set forth bedmowt,by separate order issued this date, the
Court imposes sanctions of $75,000.

I. BACKGROUND

The prior opinion, docket number 62, sets out,gtai, the conduct that the Court finds
to be sanctionable. Barrett Burke does not combesCourt’s findings or conclusions:

The Barrett Burke law firm does not contest thedil or
accuracy of this Court’s findings as it relateshte mistakes and
the issues relating to the mistakes.

Those mistakes, indeed, were egregious and are
acknowledged and full responsibility is taken...

Nothing excuses the actions in this cage...
Because those findings and conclusions have besopsly set out in writing and are
uncontested, the Court will not repeat them héilee prior memorandum opinion is

incorporated by reference.

In that prior memorandum opinion, the Court refesghprior warnings and sanctions
that had been issued to Barrett Burke. The Cautra $iearing on March 22 to determine what

! Local Rule 11.2 of the local rules of the Unitedt8s District Court for the Southern District afXBs
states: “LR11.Responsibility. The attorney-in-charge is responsible in that acfiw the party. That individual
attorney shall attend all court proceedings or sefuly informed attorney with authority to bindet client.”
District Court local rules are applicable in thenkauptcy court by virtue of bankruptcy local ruBLR) 1001(b).

2 Transcript from March 22 hearing p. 10 In. 6-141p In. 15.
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nature and amount of sanctions were necessaryéo fdéure inappropriate conduct. The March
22 hearing was continued and was concluded on Mayrhis memorandum opinion will

address only the issues that must be addressedesjikct to the amount and nature of sanctions
that should be imposéd.

II.  TOPALIAN V. EHRMAN, 3F.3D 931 (5TH CIR. 1993)

Topalianestablishes that a court must answer four spegifgstions when imposing
sanctions:

1. What conduct is being punished or is sought todierded by the sanction?

2. What expenses or costs were caused by the violatitire rule?

3. Were the costs or expenses “reasonable” as opposedf-imposed, mitigable, or
the result of delay in seeking court intervention?

4. Was the sanction the least severe sanction adeuathieve the purpose of the
rule under which it was imposed?

[1l. APPLICATION OF THE TOPALIAN FACTORS
A. What conduct is being punished or is sought todierded by the sanction?

The conduct that is being punished is set outéaigdetail in the prior memorandum
opinion, about which Barrett Burke has no quarrel.

The conduct that is sought to be deterred is timgfof pleadings with the court that are
clearly wrong (even contrary to the informatiorBarrett Burke’s own files) or that otherwise
are not thoughtful, considered, and intelligibkaurther, the Court seeks to discourage Barrett
Burke from failing to attend hearings that haverbset on its motions and from making token
appearances in other hearings through local cowiselare so ill-informed that they actually
misinform the Court.

B. What expenses or costs were caused by the violatitire rule?

The expenses or costs were the time and effoi@ebtor’'s counsel, the chapter 13
trustee, and the Court (i) reviewing and respondlingieadings that were meaningless; (ii)
reviewing and responding to a pleading that pugzbtd be a “withdrawal” of the first offensive
pleading but was in fact more meaningless thamplisding it withdrew; (iii) preparing for and
attending a hearing that was unnecessary; (iviimaing a hearing based on incorrect
representations to the Court; (v) having to cordithe second hearing because Barrett Burke

3 A substantial part, perhaps the majority, of BauBeirke’s presentation at the May 11 hearing vhas t
contention that the firm’s reputation and relattupswith clients had been damaged by the Courtigewr
conclusion that Barrett Burke’s conduct was egregjioEven though the word “egregious” is the wdrdsen by
counsel for Barrett Burke, counsel earnestly amdefully asked the Court to avoid strong statemantsforceful
analysis in this memorandum because such languag# exacerbate the perceived harm. The Courthaitior
that request, to the extent possible. The anailydisis memorandum is minimalist. However, colirficeBarrett
Burke also made it clear that, to justify the sams imposed, the Court must make the findingsireduby the
Fifth Circuit. The line between (i) sufficient dapation to explain the Court’s reasoning andrtipimal adverse
statements is a difficult line to walk.
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was not prepared for trial; (vi) conducting a fihaaring that was equally unnecessary, and (vii)
delaying confirmation of Debtor’'s chapter 13 plarhe details are found in the Court’s prior
memorandum opinion.

Determination of the amount of these expenses asid ¢s not possible. There are
simply no records to compute the Trustee’s costh@walue of the Court’s time, for example.
Having spent more than 13 years presiding overtend3 fee applications and being generally
aware of the costs and expenses of litigationCibigrt estimates that the actual costs and
expenses of Debtor’s counsel alone substantiattgex $5,000. The cost of the efforts of the
chapter 13 trustee and the Court are at least tivate Therefore a very, very conservative
estimate would be $15,000.

C. Were the costs or expenses “reasonable” as opposedf-imposed, mitigable, or the
result of delay in seeking court intervention?

There is no justification for these costs. BarBeitke concedes that there is no excuse
for its conduct.

D. What is the least severe sanction adequate towvecthie purpose of the rule?

As the US Trustee points outThe Advisory Committee Notes to the 1993
Amendments to Rule 11 provide a non-exhaustivefisactors that the Court may consider in
determining the appropriate type and amount oftg@amc They includeinter alia: a) whether
the improper conduct was part of a pattern of &gtr an isolated event; b) whether the person
has engaged in similar conduct in other litigatioywhat effect the improper conduct had on the
litigation; d) whether the responsible personasned in the law; and e) what amount of
monetary sanctions, given the financial resouré¢¢lenoffending party, will be sufficient to
deter a repetition of similar conduét.”

The impact of the improper conduct has been adedesisove. The remaining factors
will be treated below.

“ Barrett Burke has offered to pay the expensesetit@’s counsel. Based on statements in open,dbert
Court believes that this matter has been resolWdak number is estimated solely to give an ordenafnitude to
the costs to one of the three parties involved.

® Barrett Burke has complained bitterly about theipipation of the US Trustee in this matter. Th®
Trustee is a party in interest with the authorityoe heard on any matter (11 U.S.C. § 307). Th tuStee
participated in this hearing in his capacity asgypin interest at the request of the Court. péidicipation assured
presentation of a complete factual and legal c&surts do not function well when only one sidenfissue is
presented. A party is not likely to present enigmstgcally or completely the authorities, argumentgl evidence that
do not support his or her position, and is notlfike cross-examine his or her own witnesses. jliieial system
requires an adversarial presentation. The US @euystovided an invaluable benefit to the case artldet process
by his professional participation.

® Statement of the US Trustee, docket # 77, pageSee. alsdahe authority cited the US Trustee in footnote
15 of the referenced statement.
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1. Whether the improper conduct was part of a patéactivity or an isolated
event, and whether the law firm has engaged inlaimaonduct in other
litigation—these factors are addressed togéther

The Court has examined a number of similar incisl@mtolving Barrett Burke over the
past four years. The Court concludes that the apgr conduct was part of a pattern of activity
and that Barrett Burke has been warned numerowstimcorrect its deficiencies.

a. In re ThompsonCase No. 01-10399 (Bankr. N.D. Tex. 2003)

Barrett Burke filed a motion for relief from stap behalf of CitiFinancial Mortgage
Company asserting that the debtors had defaultéddwrpost petition payments. The response
filed by the debtors asserted the motion was fiteolad faith because all payments were current,
the home was insured, and no grounds existed t@antarelief.

At the hearing on the motion, no argument or ewiegenas offered in support of the
motion. The Court allowed additional time to presevidence, but Barrett Burke presented
none. The Court found that Barrett Burke had vemldts duty by failing to verify the factual
basis for the motion, or by failing to withdraw thmtion when apprised of Debtor’s position.
The Court imposed sanctions of $2,500 plus $57attorney’s fees and expenses. Barrett
Burke and CitiFinancial were held jointly and seallsrliable for the total amount.

The Court sees similarity in that no evidence wiésred at the hearing on Barrett
Burke’s motion, despite the court allowing addiabtime. Further, Barrett Burke failed to take
appropriate steps to resolve the matter; Barretk®tailed to support or to withdraw the motion
after filing it.

b. In re Davis Case No. 02-10389 (Bankr. N.D. Tex. 2003)

Barrett Burke filed a motion for relief from stap behalf of Wells Fargo Home
Mortgage Inc. At the hearing, the parties advidedCourt that they had reached an agreement
and that Barrett Burke would upload an agreed ordée order was uploaded and was entered
June 27, 2003; but the order that Barrett Burkeagdd was materially different from the form
of order that had been agreed by the parties. d€b&or’s attorney contacted Barrett Burke by
letter, advising that the order submitted to thertwas substantially different from the agreed
order. Barrett Burke told debtor’s counsel thaberected order would be submitted. Despite
that assurance, Barrett Burke took no action toecdthe order until debtor’s counsel filed a
motion to vacate the order and for sanctions.

Barrett Burke contended that uploading the incar@en of order was an honest mistake
that was compounded by Barrett Burke’s further akistin failing to submit timely a corrected
order. No explanation was given as to how theakéeivas made. The Court concluded that the
changes to the order were intentional; and BaBetke'’s failure to cure the problem reflected a
cavalier attitude toward the situation or a failtoemplement internal procedures that insure that

" The Court has looked to the original pleadingdees and transcripts where available to expand tipon
summaries offered by Barrett Burke.
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any such mistakes are corrected. Finding bad, fdaéhCourt allowed debtor’s attorneys fees
and costs of $3,500 and an additional sanctior2d#Gp.

The Court sees similarities in that Barrett Burikedfan incorrect form of order and
failed, even after notice, to correct the errorgiyn

C. In re Smith Case No. 04-41212 (Bankr. S.D. Tex. 2004)

Barrett Burke filed a motion for relief from stap behalf of Suntrust Mortgage, Inc.
The motion alleged that the debtors were delinqoarfour payments and that debtor had no
equity in the property that secured a note in tigiral amount of $27,700, docket # 14. On
October 25, Barrett Burke filed a motion to ameaitéging a $221,900 note instead of a $27,000
note, docket #17.

On October 29, Barrett Burke filed a second motarrelief from stay on the same
property, alleging the same principal amount thas$ v the first motion for relief from stay,
$27,700, docket #19. The motion and the exhibiirmary are substantively identical to the ones
filed October 4. Barrett Burke withdrew the OctoB® motion at hearing on November 22.

On November 24, Barrett Burke filed a motion fopagval of an agreement lifting the
stay on the same property. On December 18, 2664Court ordered Barrett Burke to appear
and to explain the four motions (one amended) erotte piece of property.

At the hearing, counsel explained that the serfi@sations were meant to address a first
and second lien on the same property. There waxplanation in the motions that would have
allowed the debtor, the Court, or anyone else ttetstand that. No note or other documentation
was attached to the motions that would have madesldar. Counsel explained that the first
motion was incorrectly filed for the second liestead of the first lien. The second motion was
filed to correct the first motion. The third matiavas for the second lien. This had confused
Barrett Burke’'s case manager, a paralegal, cadlsenthird motion to be withdrawn by accident
under the belief it was a duplicate motion.

That explanation suggested that pleadings wergyliafted by computer and managed
by paralegals, without adequate professional ogktsind review, or that Barrett Burke’s
pleadings were meaningless boilerplate. The Gopatessed its concern over the confusing
pleadings. The Court emphasized the importanessiring that “the motion makes sense on its
face and that the Court can understand what's gwnig a case and it doesn’t have to, sort of,
try to put it all together®

The Court sees similarities to the conduct in thgecat bar since it demonstrates a pattern
of conduct of filing pleadings that are confusiridp@st and meaningless at worst. The Court did
not impose sanctions in this case, but suggestdtrrett Burke improve its pleadings.

8 Case No. 04-41212, Doc. # 104, p. 6, In. 10-12.
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d. In re Cordova Case No. 04-50312 (Bankr. S.D. Tex. 2005)

Barrett Burke filed a motion for relief from stap behalf of Litton Loan Servicing, LP
alleging that the debtors had defaulted on founpayts. When the motion was filed, Litton was
the servicing agent for the debtor's mortgage bgldP Morgan Chase Bank. Litton’s motion
was called for hearing on January 12, 2005. Locahsel on behalf of Barrett Burke asked for a
continuance, stating that the loan servicing apadtchanged and therefore Litton did not have
complete and accurate data concerning the loaarage’ Concerned about how a motion
could be filed without adequate records, the Cssied an order to show cause why sanctions
were not appropriate, noting that the motion waeesally boilerplate and lacked thoughtful
drafting. The court also noted that the motiorgeld that supporting documents were attached,
which was false. The Court noted that it had neiedlar issues in other pleadings filed by
Barrett Burke'°

At the hearing on February 3, Barrett Burke rembttet it had originally prepared the
motion on representations by Litton which counsekpted as true, and therefore Rule 9011
sanctions against counsel were not appropriatein€s also reported that the loan servicing
duties had been transferred not just once, buetveind that counsel had no relationship with the
new servicing agent and therefore could not appefare the Court on the motion.

This statement to the Court differed materiallynirthe statement made by local counsel
who appeared for Barrett Burke at the initial hegri Local counsel had said that a continuance
was needed because Litton did not have completaecutate data. In fact, the problem was
that Litton had abandoned the matter (becausestnedonger the servicer), and Barrett Burke
was trying to make arrangements with the new sertic allow Barrett Burke to continue with
the engagement for this new client. At the sedweating, Barrett Burke took the position that it
could not proceed with the matter because it hadieat.

The Court stressed to counsel the importance afitig the Court with dignity and not
abandoning pleadings, especially after asking fworginuance. The Court then issued an order
for hearing on sanctions against Litton and theléobf the note.

At the hearing on March 2, Litton testified abdue transfer of the loan. The Court
stressed that appearing in federal court was trdtial matter and that once a party had filed a
pleading, it was not appropriate simply to disappd&de Court did not impose sanctions but did
warn that it would take stronger action if partitd not act appropriately before the Court.

The Court sees similarities to the case at barusecBarrett Burke appeared in court
through local counsel who was inadequately informmdtb was not fully authorized, and who
asked for a continuance on representations thatatily proved to be not correct. The Court
did not impose sanctions, but tried to provide gak to counsel and to give counsel an
opportunity to comply in the future.

° Case No. 04-50312, Doc. # 45.
19 Gaytan infra, occurred at the same time@srdova
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e. In re Gaytan Case No. 04-50242 (Bankr. S.D. Tex. 2005)

Barrett Burke filed a motion to lift the automasiay on behalf of Wells Fargo Bank,
N.A. The motion alleged that the debtors wererdglent on five payments. The debtors filed a
response alleging that they were current on thegage. The debtors attached a payment
history they had received from Wells Fargo as welh payment history that was downloaded
from Wells Fargo’s website. Barrett Burke did fitg a rejoinder, nor did it appear at the
hearing. Debtors’ counsel appeared at the heandgexplained to the Court that he had been in
communication with Barrett Burke regarding the paytdiscrepancies in the motion.

The Court issued an order to show cause why sarscsioould not be imposed, stating
that seven factors raised substantial concern atbloetther Barrett Burke had prepared the
motion for relief from the stay with sufficient @and that the quality of the pleading raised
substantial concerns about Barrett Burke’s pradiefere the court: (i) the motion is largely
boilerplate, (ii) the motion obviously containeghographical errors, (iii) the allegations of the
motion appeared to be contrary to Wells Fargo’s dacuments relating to payments, (iv) Wells
Fargo and Barrett Burke had not responded to tegations in Debtors’ response indicating that
payments were current and Barrett Burke had no¢angol at the hearing on its motion, (v) the
motion alleged lack of insurance, but the debtibesl fa response indicating that insurance was in
place from February 2004 through February 2009,tix motion alleged that there was no
equity in the collateral and that Wells Fargo wasadequately protected, but the allegation
appeared to be mere boilerplate, not thoughtfldgiteg, and (vii) the motion alleged that copies
of the note and deed of trust were attached, laytwere not.

Barrett Burke filed a response asserting thatdtdedied on its client’s records. Wells
Fargo filed its response requesting the Court altde withdraw its motion. At the February 3
hearing, the Court allowed Barrett Burke to oralithdraw the motion. Barrett Burke reported
that Wells Fargo had settled the debtor’s requestdnctions by agreeing to pay $1,500. Barrett
Burke explained to the Court that they filed thegaling based on information in the referrals
that clients give to them; they did not have actedke client’s records. Wells Fargo allegedly
had given Barrett Burke a flawed referral that hatlbeen reconciled. Barrett Burke stated that
it did not attend the hearing because it had brotighproblem to Wells Fargo’s attention but
had not received a response prior to the schedhdadng date.

The Court stated on the record that it was not caad that the quality of the pleadings
was adequate. The Court stressed that pleadirgktade accurate, thoughtful, and carefully
reviewed before they are filed. Because the matdersettled, the Court decided to pursue no
further action except to require Barrett Burke'snaging partner to read the transcripthad
hearing and to file a statement into the recordioning that the transcript hamken read and
that the firm’s efforts in filing motions to lifhe stay would bemproved in the futuré® Barrett
Burke filed its statement on February 28, 2005&thby Mary Daffin.

1 Wells Fargo was also ordered to read the trartsanigh file a similar statement. Wells Fargo fiked
statement with the Court acknowledging the erraonatde regarding the referral of the loan for a orofor relief
from stay and the information contained in the mefle
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The Court sees similarities to the case at basaahuch in that the initial pleadings were
obviously seriously defective but in that BarretirBe failed to correct the confusion prior to the
hearing and even failed to appear at the hearingsanotion. The failure to appear at a hearing
is not excused by the failure to receive a repbyrithe client. The case, again, demonstrates
that warnings were provided; sanctions were notéchiately imposed.

f. In re AndersonCase No. 05-30161, 330 B.R. 180 (Bankr. S.D. Tex.
2005)

On February 22, 2005, a proof of claim was filecbehalf of CitiFinancial Mortgage
Company. The proof of claim asserted that therclaas secured, but no documentation was
attached to the proof of claim as required by FRBP1* On May 24, 2005, Debtor’s counsel
objected to the proof of claim and served a copthefobjection and notice of hearing on
CitiFinancial at the address listed in the proo€laim. On June 16, 2005, Barrett Burke filed an
objection to confirmation of the chapter 13 planbealf of CitiFinanciat?

An attorney from Barrett Burke made an appearaht®eaconfirmation hearing on
behalf of another client, but Barrett Burke did naike an appearance to prosecute the objection
to plan confirmation that Barrett Burke had filedl lmehalf of CitiFinanicial and the attorney for
Barrett Burke who was present at the hearing oalbehanother client did not prosecute that
objection. Nor did Barrett Burke file a timely pgsse to Debtor’s objection to the CitiFinancial
claim or make an appearance at the hearing in nsgpto that objection. The Court issued an
order disallowing the claim.

Barrett Burke then filed a response to the objactio June 23, three days after the
hearing and after the Court had signed an ordatloiging the claim. Barrett Burke also filed a
Motion to Vacate the Court’s order. At the hearomgthe Motion to Vacate Barrett Burke
presented oral argument about the nature of Cdikéral’s alleged lien and about the equities of
the situation, but Barrett Burke failed to introdwmny evidence into the record concerning why
its attorney failed to represent CitiFinancialtet lune 20 hearing. Nor did Barrett Burke
present any evidence concerning why documentatasnet attached to CitiFinancial’s claim.
Judge Bohm denied the Motion to Vacate. No sanatias imposed, although the Court
expressed its concerns in a memorandum opinion.

The Court sees similarities to the case at baailorke to appear before the court at
hearings on pleadings that Barrett Burke has ifgetf.

g. In re Clansy Case No. 04-40504 (Bankr. S.D. Tex. 2005)

Barrett Burke filed a motion for relief from stap behalf of Washington Mutual Bank
alleging that, through the Month of October, 20, debtors were one payment delinquent in

12 Although the record does not indicate that Baeitke prepared the proof of claim, in a number of
hearings in other cases Barrett Burke has testiliatlit regularly prepares the proofs of claimdbents but has
clients sign the proof of claim. In any event, igérBurke did file an objection to plan confirn@tion behalf of
CitiFinancial as indicated below.

¥ Docket # 24.
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payment of a secured claif. About two weeks later, Barrett Burke filed an awfed motion

that was virtually identical with the first, excetptt it alleged that debtors were four payments
delinquent through October, 2005. The debtorsl feesponse asserting they had paid all post-
petition payments and had commitments to refindineesubject real property. At hearing on
November 22, Barrett Burke presented no documemnisalled no witnesses in support of the
motion. Barrett Burke requested a continuancehergtounds that its client had not provided
requested documentation. The motion was dismisgdorejudice for sixty days.

The Court issued an order for Washington Mutualiiggidounsel to show cause why
sanctions should not be imposed, expressing cortleatithe allegations of the motion were
without factual basis.

At the hearing on December 6, an attorney from &aBurke testified that he had made
a mistake in entering information into the systéat generates the forms. He further stated that
contrary to his prior representation to the cduethad indeed received a payment history from
the client prior to filing the motion, and that ttiebtors had failed to make 2 paymeitaugust
and September 2004. Judge Bohm found the pleatbrigs confusing and misleading. He
requested on the record that Barrett Burke dafpleadings more precisely. Although he
concluded that the error was not deliberate, haedBarrett Burke to be more careful in its
drafting. No sanctions were pursued.

The similarity with the case at bar is that BarBaitke filed pleadings that were not only
confusing and incorrect, they were contrary toittfiermation in Barrett Burke’s own file. In
addition, the reason given for requesting a coaminwe was simply wrong. Finally, like the case
at bar, the testimony was that the two erroneousom®were filed because data was incorrectly
entered into a computer system, suggesting thaglsomthat attorneys have limited authority
for the form of the pleadings. The testimony ssgg¢hat the computer system produces
pleadings from the data that is entetf®dlhe Court’s warning was the only consequence to
Barrett Burke.

h. In re PorchedduCase No. 05-40177, 338 B.R. 729 (Bankr. S.D. Tex.
2006)

Barrett Burke filed a motion for relief from stap behalf of Chase Home Finance, LLC.
At hearing on October 21, a Barrett Burke attortesyified in support of attorney fees requested
by Barrett Burke. The attorney testified that pineffered fee statements were contemporaneous
business records, that said attorney was the dastodlthe records, and that time entries were
made on a contemporaneous basis. Barrett Buriedaknowledged that all of the testimony
was wrong. The fee statements were not businessd®of Barrett Burke; they were prepared
in anticipation of litigation. The attorney wastiloe custodian for the records and had no idea
how the records were maintained, and the timeesntwere not maintained on a
contemporaneous basis. Barrett Burke never adititany wrong-doing iPorcheddu The

“Docket # 233.

15 Not one, as stated in the first motion, or foustsed in the amended motion.

1% This is very similar to the testimony in the casdar concerning the initial pleading that BarBaitke
filed in this case.Seethe Court’s prior memorandum opinion.
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Court noted “Barrett Burke recognizes the seriossmé this Court’s show cause order. But
what is most puzzling to the Court is that BarBaitke fails to appreciate what is wrong with the
approach they have taken and how fundamentaligtiods our adversarial systemli re
Porcheddu 338 B.R. 729, 737 (Bankr. S.D. Tex. 2006). Then€concluded that a sanction of
$65,000 against Barrett Burke and $1000 againsnthieidual attorney was an appropriate
sanction.

The activity addressed Porchedduoccurred in late 2005. The opinion was issued in
February 2006. Barrett Burke has testified thaegan investing money in its Default.Net
custom software shortly thereafter. Barrett Buals® hired Ms. Marilee Madan as head of the
bankruptcy attorneys in the firm, directly resptesifor supervising those attorneys and
resolving difficult problems. Ms. Madan began wagkwith the firm in April. The conduct for
which sanctions are imposed in this memorandumroedwover a period of time, commencing
at least six months later.

2. Whether the responsible person is trained in thve la

Barrett Burke is a law firm with 400 employees, afb85 to 40 of whom are attorneys.
Barrett Burke is trained in the law.

3. What amount of monetary sanctions, given the firdmesources of the
offending party, will be sufficient to deter a réiien of similar conduct

a. Barrett Burke’s contentions

Counsel for Barrett Burke, and Mary Daffin (BarmBtirke’s managing partner) assure
the Court that Barrett Burke “gets it”.

“The point is loud and clear-”

The essence of Barrett Burke’s presentation isttiegt have undertaken substantial
corrective action, and therefore punitive measaresot necessary.

I. Quality Control

Ms. Daffin testified that Barrett Burke began laodiat supervisory controls prior to the
order issued iPorcheddu. She hired Ms. Marilee Madan in March 2006 whodaregork about
April 1 as the “managing bankruptcy attorney.” M&dan’s compensation package is
$500,000. Ms. Madan is in charge of day to daysitets, supervises attorneys, and provides
training to attorneys (including bringing in tramgi from outside of the firm).

Ms. Daffin estimates that Barrett Burke files 2%)0@0,000 pleadings per year
consisting of proofs of claim, motions to lift sfapjections to confirmation, and responses to
contested matters. The process is electronic anthins multiple layers of security. The
electronic file contains documents from the clismth as the referral, loan documents, note,

Y Transcript from March 22 hearing, p. 12, In. 11-12
10
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deed of trust, payment history and any assignnaniste or deed of trust. The file also has the
debtor’s schedules, petition, plan and any cornedpnce from Barrett Burke. To prepare
pleadings, an attorney first reviews the file, Is@k the documents, and determines whether the
client’s objectives are appropriate. After thatiegv, there is a second level, to verify accuracy
(described in more detail below). Barrett Burkesia proprietary software system, Default.Net,
that is personalized to each attorney who useSiiice February 2006 Barrett Burke has
invested $296,000 to improve its syst&m.

il. Payment Application and Claims Tracking (“PACT")

Barrett Burke initiated dialogues between the mambéthe mortgage banking industry,
major loan servicers, and others about trying tokviogether to track note payments on notes in
bankruptcy cases. Barrett Burke testified that thsk is made more complicated because each
chapter 13 trustee uses a different system to mpajents. These discussions led Barrett
Burke to develop PACT, an electronic system toktizyments and claims. Barrett Burke is the
only firm that has invested money to develop PAQTe investment to date exceeds $900,000.
Ms. Daffin expects phase two of PACT to cost $Jionl Ms. Daffin testified there are no
current plans to market the PACT program, but tfme has not closed the door to marketing the
program as a separate source of revenue.

iii. Post-Allen Initiatives
Barrett Burke testified that it has implementedfthilowing changes to its processes.

Final Attorney Document Review — Each attorney nmigke one final review of a
document to ensure accuracy. The attorney mustycerthin the system that he or she has
completed this review. The system rejects the o that the attorney produces unless this
documentation is made.

Objections to Confirmation — An attorney must revide debtor’s plan and schedules,
prepare a proof of claim, and prepare a plan regle®et. A second attorney reviews the plan
and objection, and decides whether to object tpthe.

Recruiting New Positions — Barrett Burke is redgngjtfor a head of their new “objections
to confirmation unit” and a hearing coordinatoraritt Burke has also brought in a new
executive to provide a business perspective.

“Brister Initiative” — Barrett Burke has employedIBrister, a former bankruptcy judge,
as an independent auditor to examine Barrett Barkahkruptcy processing. A preliminary
report has been prepared by the auditor and rediéyéehe Court?

Training and Firm-imposed CLE — In addition to Cidfjuired by the State Bar of Texas,
Barrett Burke offers training through Ms. Madan mvievo weeks. This oral training is
supplemented by a computer system designed to rapatention of the training. Separate

81d. at p. 38.
19 Document #109.
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modules of training are designed for the attorrays non-attorney staff. Barrett Burke began
this training aftePorcheddubut has emphasized it after the case at bar.cd$iteto the firm is
$575 per employee for the license and $1,250 peluteo The cost for 2006 was $110,000 but
is expected to increase due to development ofiadditmodules. Ms. Madan is also
responsible for bringing in additional training pgople not associated with the firm.

Client Affidavits — The Bankruptcy Court for the @bern District of Texas is unique in
that it is the only district that has not requiggtbrneys to have their clients sign affidavits
concerning their records that support various nmstioOut of an abundance of caution, Barrett
Burke will now require affidavits of all clients.

Supervision — New attorneys are being recruitecgtqrervision. Certain complex
matters will not be filed without Ms. Madan’s appah

Withdrawal — Withdrawal of a pleading will requiapproval by Ms. Daffin and must be
accompanied by specific language as to the ciramss and the reason for the withdrawal.

Termination of Attorneys — Barrett Burke has terateéd the employment of two
attorneys.

b. Are Barrett Burke’s efforts adequate?

It is clear that Barrett Burke is focused on itslgems and is making substantial efforts
to resolve them. The Court has every hope thatiedforts will be successful. Because of
these efforts, the Court has substantially reditsaditial estimate of the quantum of sanctions
that might be necessary to deter future repetiicthe practices set out above. Nevertheless, the
Court believes that some substantial sanctiongsired for that purpose.

First, as indicated above, Barrett Burke had nunewmarnings prior to the imposition
(at least in this district) of monetary sanctioet by Barrett Burke’s own testimony, it did not
undertake substantial effort until the substamtiahetary sanction iRorcheddu Second,
Barrett Burke seems to continue to focus on chsiskind decision-trees as the solution of the
problems, and ignores the fact that there is simplgubstitute for a thoughtful, conscientious
attorney reading a pleading and asking whetheeadihg makes sense; there is no substitute for
correcting errors timely after they occur, and ¢hisrno excuse for failing to provide well-
informed attorneys at hearings on the motionsBaatett Burke file<® The attorneys must be
fully authorized to represent the client and tovpite correct information to the court. The
purpose of the sanctions imposed by the Courtisniemorandum is to make that point, as
Porcheddumade a different point.

I. The testimony

Barrett Burke estimates its hard costs alone ahififbn, postPorcheddu.But, as the
US Trustee pointed out, this testimony is exaggekat

20 geefootnote 1 above.
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First, Ms. Daffin’s testimony did not give adequateakdown of these costs. She
remembered many of the large numbers, but shealiddequately explain which of these
expenses were expenditures routinely incurrederptiactice of law (such as software costs or
CLE expenses) and what expenses were directlpaidthle to corrective action. In addition, it
was clear that the cost of developing PACT softwahmost half of the expenditures) is an
independent project, possibly with independentippaitential through sale/license to other
entities. PACT is irrelevant to what happenechim¢ase at bar. Ms. Madan testified that it
would not have prevented what happened in this. case

Ms. Madan was hired more than five months pridBaorett Burke filing its initial
pleading in the case at bar. And she was clearlyaard in a supervisory position when the
error was made, when the error was not correctetlydoen a grossly incorrect “withdrawal”
was filed. She was firmly in place when BarrettriBufailed to send informed and authorized
attorneys to the hearing, even after a problembesa identified. The problem in the case at
bar festered for months after Barrett Burke filled initial pleading, and there was plenty of
time, and warning by the Court on the record, tgresvisory counsel to confront and to correct
the situation. Walter Thurmond, another superyisttorney at Barrett Burke, was aware of the
situation in detail. The supervisory structuresinet seem to have addressed the situation.

While the absolute dollar amount of Barrett Burkpenditures is not convincing, Ms.
Daffin and Ms. Madan were obviously sincere in itis¢atements of their recognition of a serious
problem and their intent to address it.

Barrett Burke’s efforts to date are oriented towetndcklists and levels of security for
mass production of pleadings. In their testimdvlg, Daffin and Ms. Madan discussed decision
protocols and certifications that an attorney nmake to the law firm before filing a pleading.
The checklist* for filing a motion for relief from the stay, fexample, has about 57 items that
the filing attorney must address before filing atimo to lift stay. Nowhere in the checkilist is
the attorney required to read the motion and tahasiself or herself whether the motion (as
written) makes sense or whether it accurately ceflthe facts and law. While the checklist asks
the attorney to double-check and to certify thatnlimbers in the pleading are right, it does not
ask the attorney to consider whether the pleadiakes sense. In other words, nowhere is the
attorney required to “stop and thifk’before filing a pleading.

The checklists and the firm’s orientation, as Maddn’s testimony indicates, are
oriented around decision-making. They have lati@o reference to drafting pleadings that
convey information or that simply make sense. UBeTrustee’s cross examination suggested
that the pleadings are “rough drafted” by compotdy paralegal for review by attorneys. That
seems to comport with the evidence at the heanngatoria in which Ms. Sanov testified that
she filed a meaningless pleading because she dnter@vrong computer code. It also comports
with the testimony irClansy, suprain which Barrett Burke explained defective plews by
stating that data had been incorrectly enteredthr@acomputer that generates the forms.

2L Barrett Burke Exhibit 9.

22«pns stated by the Advisory Committee Note to Rile a lawyer is required to “ ‘stop-and-think’
before... making legal or factual contentiondeénkins v. Methodist Hospitals of Dallas, |n€78 F.3d 255 (5th Cir.
2007).
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Checklists and decision trees do not address whatpkeading makes sense in context and
whether it communicates the firm’s position to opipg counsel and to the Court. No checklist
or decision protocol will replace the judgment afanscientious attorney who simply reads the
pleading and asks whether it makes sense.

il. In re GomezCase No. 06-50239 (Bankr. S.D. Tex. 2007)

The hearing on the amount and nature of sanctiotisei case at bar was March 22, 2007,
over a year aftePorcheddu At that March 22 hearing, Ms. Daffin and Ms. Madestified
about the corrective actions that had been takasdare that the problem in this case would not
recur.

In Gomezpn February 28, three weeks prior to Ms. Daffersl Ms. Madan'’s testimony.
Barrett Burke filed a motion to lift stay on behaffAmerica’s Servicing Company. Barrett
Burke amended the motion on March 26, four dayey &fis. Daffin’s and Ms. Madan’s
testimony. The initial motion stated that Debt@swlelinquent on post-petition note payments
in the amount of $1,748. The amended motion sthigcthe post-petition delinquency was
$5,881. At the hearing, local counsel appearedebralf of Barrett Burke and reported that a
continuance was necessary because the creditonitiatly believed the debtor was three
payments delinquent, but later discovered the detds nine payments delinquent. Virtually
none of that was correct.

When it was all straightened out, at a hearing pnil&6, the Court learned that the
Debtor was indeed delinquent for post-petition pagta of $1,748, but that there were pre-
petition defaults on taxes and/or other chargetsiticeeased the deficiency. The statement,
made by local counsel in open court that the delsts delinquent for nine post-petition
payments instead of three was obviously incortéeterror was obvious, because the debtor had
only been in bankruptcy for five months and coubdl possibly have been delinquent for nine
monthly payments. Barrett Burke vigorously asstras it bears no blame for the confusing
pleading inGomezecause the problem was caused by the Court’s siogfform. Even if that
were correct? the fact remains that Barrett Burke sent locahselito a hearing without
adequate information and authority and, throughlloounsel, asked for a continuance on
allegations that have no basis in fact.

ii. Conclusion—Barrett Burke has made a good start

The Court agrees that Barrett Burke has made axgeafforts and has expended
substantial sums. But the Court cannot conclusi&aarett Burke suggests, that no sanctions are
necessary to deter future violations of the rulBarrett Burke has simply had too many
warnings and has promised improvement before.

% While the Court agrees that the form could be twpd, the central point remains. Counsel shouwle ha
read the pleading, and if it did not make sengmimtext, should have availed himself of the pransin the local
rules to submit a “nonstandard” motion. Obvioustyinsel knew how to do this, since he actually d$&ea
variance with respect to paragraph 1 of the foBaethe Court's memorandum, docket # 63. Counsebdis n
credible when he acknowledges that he knew howkdar a variance from local procedures with respec
paragraph 1 but failed to be accurate in paragraftend 12 because the form made him do it. Seleetlé 63 in
case # 06-50239 for more detail.
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Therefore the Court looks to the factors that ishaddress to determine the amount of
sanctions.

C. Barrett Burke's Financial Resources

One of the factors that the Court must considdrasnagnitude of the attorney’s
financial resources. The US Trustee asked foodety that would include Barrett Burke’s
financial statements. Barrett Burke aggressive$ysted that discovery, and the Court acceded
to Barrett Burke’s position to avoid causing Bar&airke any more distress than was absolutely
necessary. Barrett Burke argued long and hardhleatourt’s earlier memorandum opinion had
caused Barrett Burke great difficulty in relatiomgh its clients and with relationships in the bar.
Mr. Thomas testified that the bar had viewed thi@iop as “Schadenfreude” or “the gleeful joy
at the misfortune of others.” The Court spared@&aBurke an extensive and public disclosure
of its finances. But there is considerable evigeme the record that would sustain a conclusion
that Barrett Burke’s financial resources are gsitbstantial.

Barrett Burke testified that it has 400 employess] Barrett Burke’s counsel stated that
between 35 and 40 of those employees are attorr@ysnsel did not state how many of those
are partners and how many are staff attorneys. cohgensation package for Ms. Madan,
supervisor of the bankruptcy attorneys, is $500880year. Barrett Burke files 25,000 to
30,000 pleadings per year. The Court allows $6&5(@asonable compensation for the most
common of those pleadings, motions to lift stafyonle assumes that Barrett Burke averages
about $387 per pleading, then its gross income fsankruptcy pleadings alone is between
$9,675,000 and $11,610,080 Counsel for Barrett Burke has steadfastly mairetej and Ms.
Daffin generally substantiated, that Barrett Bunks spent over $2 million in the past year on
computer programs, continuing education, relategleyee training, and Ms. Madan’s
compensation package.

V. CONCLUSION

There is no objective or scientific way to deterenihe nature of sanctions that should be
imposed or to calculate the amount of sanctionssthauld be imposed.

Barrett Burke's testimony indicated tirchedduvas the seminal event in its efforts to
address deficiencies in its practice. But theudismn above establishes that Barrett Burke had
been warned many times, priorRorcheddy about problems in its practice. Barrett Burke di

% The Court notes that Barrett Burke was receivihg35for filing proofs of claim in 2002In re Slick
Case No. 98-14378, Adv. 99-1136, 2002 Bankr. LEXTZ (Bankr. S.D. Ala. 2002). (Presumably that fighas
increased substantially in the past 5 years.)h8d@burt concludes that the least expensive oétpksadings
probably produces substantially more than $125 Cburt in other matters has determined that $6%0 i
reasonable fee for filing motions to lift stay (thst common pleading of those that Ms. Daffinuided in the
30,000 annual pleadings). The average of $650b488 is $387.50. Although the Court would be higlyprised
if Barrett Burke does not receive more than anageiof $387 for the 30,000 pleadings it files atiguthe Court
will use that figure because Barrett Burke so stoersly resisted disclosing specific figures. Tine fhas other
business in addition to filing bankruptcy pleadingherefore the Court concludes that gross revemaeild be
substantially in excess of $10,000,000 per year.
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not provide evidence of the commencement of effiortsddress deficiencies prior to the
imposition of a substantial monetary sanctio®Porcheddu The Court concludes that monetary
sanctions have been effective where warnings ajmhls have not. Therefore, the Court
concludes that monetary sanctions are necessary.

There was no persuasive evidence that the $2 miligpenditures that Barrett Burke
testified as having been made pBst-chedduadequately focused on the problems raised in the
prior cases or in the case at bar. As noted alibueg expenditures are substantially, (if not
principally) for the ordinary costs of business:imt@ning a sophisticated computer system,
developing a new system that is potentially matietandependent of the firm's law practice,
and generally administering a law firm with 400 doypes.

And Barrett Burke testified that its efforts weesponsive t&orcheddy which Barrett
Burke views as a problem of "false statement tacthet" as opposed to a problem of inadequate
pleadings and practices. Despite warnings, BaButke did not adequately address those latter
issues prd&rorcheddy and the evidence is that the issues were notantialy addressed until
after the findings in the case at bar. For exaniderett Burke testified that it is looking for a
supervisory lawyer to coordinate appearances airtysa but that lawyer is not yet on board,
and it was not clear what the focus of that neweswipor would be. Would it be simply to
assign a lawyer to attend a hearing or would iob&ssure that fully informed, fully authorized
attorneys attend hearings. As late€zmnezhat issue was not resolved. And Barrett Burkke di
not hire former judge Brister until this Court adkeow substantial the sanction would have to be
in order to deter repetition of the conduct. Themethe Court concludes that further sanctions
are necessary to make the point on the issuegoifragct, incomprehensible pleadings and
failure to attend hearings, or sending counsektrings ill-informed and unprepared to
prosecute the matter for hearing.

Having determined that sanctions are necessarythanthe sanctions must be monetary,
the Court must determine what amount of monetamngtsan is appropriate. The Court
concludes that the amount of sanctions must beantid, greater than the amount in Porcheddu
($65,000). The sanctions must also be proport@nAtthough Barrett Burke aggressively
resisted disclosure of firm financial informatidhe evidence indicates that its revenues from
bankruptcy pleadings similar to those at issuebatereen $9,675,000 and $11,610,000 annually.
Expenditures for computer software, continuing adioo, and other related costs exceed
$2 million. Compensation to the senior bankrugegervising attorney is $500,000. The Court
concludes that $150,000 is a substantial amoudtjsaproportional as an amount that is less
than 2% of revenues from filing bankruptcy pleadifghich is substantially less than total
revenues), about 7.5% of computer software and €idfs, about 30% of a single attorney's
compensation package, and about 10 times the waisecvative estimate of the costs and
expenses of Barrett Burke’s conduct.

Therefore the Court believes that the appropriateuat of sanctions in this case is
$150,000. However, because Barrett Burke recogrieegravity of its actions and takes
responsibility for those actions, and to recogiiaerett Burke’s current intensity in addressing
its deficiencies, the Court remits half of thata#m and imposes a sanction of $75,000.
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Let this be clear. No one suggests that Barretk®is not allowed to make mistakes.
Filing 30,000 bankruptcy pleadings per year, missakill occur.

What is required, first, is that a careful, thodghattorney must review a document
before it is filed and assure not only that the hars are accurate, but also that the document
makes sense, on its face, and communicates claadlyccurately the client’s position. Second,
if a mistake is made, a thoughtful, clearly artatatl correction must be filed into the record, not
a meaningless form. The correction must be tiraaly must be filed without the need for a
party to seek coercion. Third, Barrett Burke maesid to the hearings on its motions an attorney
who is fully informed and authorized to resolve thatter at the hearing, or if resolution of the
matter at the hearing is not possible, the attomest at least inform the court clearly and
correctly what the problem is.

The sanction is imposed by separate order issuedaite.

(esdps 1) ST

w&agﬂ STEEN
United Sfates Bankruptcy Judge

SIGNED 06/18/2007.
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