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a. Errors in the Original Proof of Claim that caused McCalla
Raymer to file the First Amended Proof of Claim on behalf of
Countrywide

On January 4, 2006, pursuant to Countrywide’s authorization, McCalla Raymer filed a proof
of claim in the Debtor’s Chapter 13 case (the Original Proof of Claim).* [Aug. 7, 2007 Hr’g Tr.
251-52; Proof of Claim 5-1.] During Thomas’ 2004 examination, the U.S. Trustee questioned the
basis of a $65.00 charge in the Original Proof of Claim included under “Pre-Petition Attorney Fees
and Costs.” [Aug. 7, 2007 Hr’g Tr. 124:14-125:4.] Thomas testified that McCalla Raymer was
never able to “reconcile” this additional $65.00. [Aug. 7, 2007 Hr’g Tr. 124:25-125:4.] Smith
testified that this $65.00 charge in the Original Proof of Claim appeared to be a duplication of
another charge. [Aug. 8,2007 Hr’g Tr. 229:14-230:11.]

Thomas also testified that a different $65.00 charge itemized as “Obtaining Loan
Documents” was for work done in connection with the Debtor’s prior bankruptcy. However,
McCalla Raymer did not actually perform the work until after the Debtor had filed his current
bankruptcy. Therefore, McCalla Raymer decided to remove this $65.00 charge from its claim out
of “an abundance of caution.”® [Aug. 7, 2007 Hr’g Tr. 7:7-24, 205:5-14.] As aresult of the UST
effectively challenging the basis for these two $65.00 charges, McCalla Raymer filed an amended

proof of claim on July 19, 2007, which reduced the pre-petition attorney fees and costs by $130.00

(the First Amended Proof of Claim). [Aug. 7, 2007 Hr’g Tr. 124:14-125:4.] Countrywide

2 Although Countrywide authorizes the filing of proofs of claim, it does not review or sign any of the proofs
of claim filed on its behalf by outside counsel such as McCalla Raymer. [Aug. 8, 2007 Hr’ g Tr. 155:25-156:2; Aug. 9,
2007 Hr'g Tr. 278:21-279:3.]

%2 There was another $200.00 charge for closing costs related to the Debtor’s prior bankruptcy that occurred
post-petition. Thomas was unable to explain why McCalla Raymer removed the $65.00 charge because it occurred post-
petition, but failed to remove this $200.00 charge which also occurred post-petition. [Aug. 7, 2007 Hr’g Tr. 130:21-
131:17]
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authorized McCalla Raymer to file the First Amended Proof of Claim and again did not review it
before being filed. [Aug. 9,2007 Hr’g Tr. 268:13-269:1.]

b. Additional errors and inconsistencies not corrected in the First
Amended Proof of Claim

Aside from the removed $130.00, there were additional mistakes and inconsistencies in the
Original Proof of Claim that neither McCalla Raymer nor Countrywide corrected in the First
Amended Proof of Claim. [Aug. 8,2007 Hr’g Tr. 254:14-16.]

i Overcharging of late fees

The original Proof of Claim and the First Amended Proof of Claim both list $243.36 for late
charges. [Proof of Claim 5-1; Proof of Claim 5-2.] Countrywide’s bankruptcy ledger also indicates
that the Debtor owed Countrywide $243.36 in late charges. [Gov’t Ex. 25.] By contrast,
Countrywide’s Master Servicing Loan History indicates that the Debtor owed only $101.40 in late
charges as of the filing date of his petition in this case.” [Gov’t Ex. 24.] McCalla Raymer’s Proof
of Claim worksheet lists the late charges as both $101.40 and $243.36. [Gov’t Ex. 3D.] Smith, the
First Vice-President of Foreclosure and Bankruptcy at Countrywide, could not explain the
discrepancy between the two amounts, nor could he state which amount was accurate. [Au g.8,2007
Hr’g Tr. 229:2-231:12.]

ii. Charging for non-recoverable fees
Thomas testified that McCalla Raymer makes recommendations to Countrywide as to the

recoverability of McCalla Raymer’s fees and costs in the invoices McCalla Raymer submits. [Aug.

% The documents comprising the Master Servicing Loan History evidence the Debtor’s loan in a certain format,
This format differs from the format set forth in what Countrywide calls the “bankruptcy ledger.” Although the formats
are different, both relate to the Debtor’s loan history. As noted above, Smith was unable to explain why these two
documents would have differing amounts.
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7,2007 Hr'g Tr. 129:11-130:5.] In the case at bar, on November 15, 2005, McCalla Raymer sent
Countrywide an invoice for $321.00 which included the recommendation that the following charges
were non-recoverable: $21.00 for “obtaining court dockets;” $65.00 for “obtaining loan documents;”
and $35.00 for “court record costs.” The remaining $200.00 of attorney’s fees was listed as
recoverable. [Gov’t Ex. 48.]

The next day Countrywide created its own version of the McCalla Raymer invoice. The
Countrywide version of the invoice indicated that, contrary to the McCalla Raymer invoice, the
$200.00 in attorney’s fees were non-recoverable. Smith testified that he did not how or why the
$200.00 charge for attorney fees came to have a parenthetical notation as “non-recoverable,” when
it had no such notation on McCalla Raymer’s invoice. [Aug. 9, 2007 Hr’g Tr. 208:6-11.]
Countrywide then charged the entire $321.00 to the Debtor’s account despite McCalla Raymer’s
invoice listing $121.00 in fees as non-recoverable and Countrywide’s own invoice listing all the fees
as non-recoverable. [Gov’t Ex. 725.4; Aug. 9, 2007 Hr’g Tr. 209:17-25.] Thus, when McCalla
Raymer filed the original Proof of Claim, it included all $321.00 of the fees even though the firm
had already advised Countrywide through its invoice that $121.00 of that amount was non-
recoverable and Countrywide’s own invoice listed none of these fees as recoverable. [Proof of
Claim 5-1.]

Thomas justified this inconsistency by shifting the blame from McCalla Raymer to
Countrywide. She testified that McCalla Raymer’s invoice is just a recommendation as to
recoverability which Countrywide is free to reject. [Aug. 7, 2007 Hr'g Tr. 129:11-130:5.]
Conversely, Smith shifted the blame from Countrywide back to McCalla Raymer. He testified that

McCalla Raymer, when inputting its invoice, had failed to code its fees properly, which resulted in
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the fees being listed on the Original and Amended Proofs of Claim. [Aug. 9, 2007 Hr’g Tr. 230:2-
22.] Smith added that in the wake of the show cause hearings, Countrywide intended to conduct
audits to ensure that the coding is correct and that Countrywide and its counsel agree on how to input
information properly. [Aug. 9, 2007 Hr’g Tr. 231:13-25.]

iii. Countrywide’s internal reclassification of fees as non-
recoverable

Ortiz testified that after looking at the hard copy of McCalla Raymer’s invoices, she learned
that the attorney’s fees and costs listed on the Original Proof of Claim had been incorrectly classified
as recoverable. [Aug. 10, 2007 Hr’g Tr. (morning session) 25:15-26:6.] On June 20, 2007, Ortiz
reclassified the attorney’s fees and costs on Countrywide’s system so that all $321.00 would be
designated as non-recoverable. [/d.; Gov’t Ex. 725.4.] Ortiz did not inform anyone at Countrywide
or McCalla Raymer of her actions, however, and was unaware of any proposal or intention to file
the First Amended Proof of Claim. [Aug. 10, 2007 Hr’g Tr. (morning session) 26:7-12.] Thus,
McCalla Raymer included the non-recoverable fees and costs in First Amended Proof of Claim.
Because Countrywide does not review its own proofs of claim, Ortiz did not see the First Amended
Proof of Claim before it was filed. She testified that if she had seen the attorney’s fees and costs still
listed on the First Amended Proof of Claim, she would have informed McCalla Raymer and her own
supervisor at Countrywide that those fees were unrecoverable. [Aug. 10, 2007 Hr’g Tr. Vol. 1 25-
26.]

The following exchange between counsel for the UST and Smith underscores the potential
for mistakes when Countrywide (the client) fails to communicate with McCalla Raymer (its

counsel):
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UST:

Smith:

UST:

Smith:

UST:

Smith:

UST:

Smith;

UST:

Smith:

UST:

Smith:

UST:

Smith;

UST:

Smith:

You just testified that Countrywide reclassified this $321 in fees because it doesn’t
believe them to be recoverable from the borrower, correct?

I believe that Ms. Ortiz reclassified these fees and costs, again, in an abundance of
caution on behalf of Countrywide based on these proceedings.

Sir, my question was not what Ms. Ortiz did, my question is: Countrywide does not
believe these fees to be recoverable and that’s why they were reclassified, correct?

I would say this. What we believe is that, again, we’re going to act upon the advice
of counsel. If these were deemed to be fees and costs that should not be recovered
by the borrower, we certainly are going to stand behind that and would reclassify as
a result.

And, in fact, according to Government Exhibit 725.4, we see the reclassification of
these fees on June 20th, 2007, correct?

That’s correct.

And so that’s an acceptance by Countrywide that they’re not going to charge Mr.
Parsley for these fees, correct?

That’s correct.

So can you tell me, sir, why a month later in the Amended Proof of Claim you
included $256 in prepetition fees?

I cannot.

That’s wrong isn’t it?

I would say so.

Because Countrywide has reclassified those as not recoverable.

That’s correct.

So this Amended Proof of Claim filed by Mr. Schlotter is itself incorrect, is that right?

That would be correct.

[Aug. 8,2007 Hr’g Tr. 253:8-254:16.]
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iv. Improperly including post-petition, pre-confirmation
attorney fees and disclosing a lesser amount than was
actually charged to Countrywide and the Debtor

The Original Proof of Claim and the First Amended Proof of Claim included $350.00 in post-
petition, pre-confirmation fees for filing the Original Proof of Claim. The official proof of claim
form B-10 states that any arrearages to be included in the claim shall be those incurred “at time case
filed.” [Proof of Claim 5-1; Proof of Claim 5-2] (emphasis in original). The plain meaning of this
language is that arrearages incurred after the case was filed should not be included in a proof of
claim.

Thomas testified that she believed it was acceptable for oversecured creditors to list post-
petition, pre-confirmation fees on a proof of claim, and thereby avoid complying with §506(b) or
Rule 2016. [Aug. 7, 2007 Hr’g Tr. 240-41.] Thomas added that McCalla Raymer did not need to
comply with the UST’s disclosure guidelines for fee applications because a proof of claim is not a
fee application. [Aug. 7, 2007 Hr’g Tr. 241-43.]

Thomas—and McCalla Raymer—are sorely misinformed. This Court has previously held
that a creditor holding a lien solely on the debtor’s principal residence, such as Countrywide in the
case at bar, may assess post-petition, pre-confirmation charges pursuant to § 506(b), but only by
filing a Rule 2016 application. In re Sanchez, 372 B.R. 289, 303-05 (Bankr. S.D. Tex. 2007)
(holding that “the entity seeking reimbursement for expenses from the estate has the burden to file
Rule 2016 disclosures and show that its charges are reasonable as required by § 506(b)”). Thus, the
$350.00 in post-petition, pre-confirmation fees do not belong on a proof of claim. They belong in

a Rule 2016 application, with all of the concomitant disclosure.
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The testimony in this proceeding reveals the benefit of requiring creditors to file a Rule 2016
application to recover post-petition, pre-confirmation fees. Thomas testified that although the
Original and Amended Proofs of Claim listed the amount of post-petition, pre-confirmation fees as
$350.00, McCalla Raymer in fact charged Countrywide $450.00. [Aug. 7,2007 Hr’g Tr. 132:10-22.]
Thomas stated that McCalla Raymer listed the post-petition fees as being only $350.00 because “It
is our experience that in jurisdictions where there are not specific either prohibitions of—about
obtaining—of collecting post-petition fees without specific Court order, or where they’re not allowed
at all, that $350 is generally viewed as a reasonable fee for post-petition services as we itemize and
make known to the Debtor, Debtor’s attorney, and the Court.” [Aug. 7, 2007 Hr’g Tr. 133:1-6.]

Smith confirmed that Countrywide passed on the charges for the full $450.00 to the Debtor’s
account. [Aug. 9, 2007 Hr’g Tr. 19:6-10.] Smith could provide no justification as to why only
$350.00 was listed in the Original Proof of Claim and the First Amended Proof of Claim when the
actual amount charged to the Debtor was $450.00. [Aug. 9, 2007 Hr’g Tr. 19:15-19.] Thus, the
Debtor, through his confirmed plan, has been paying off the $350.00 set forth in the Proof of Claim.
This unknowing underpayment will eventually leave the Debtor in the lurch: once his plan payments
are completed, contrary to his belief that he has paid off this assessment, he will still owe $100.00
(plus any interest that Countrywide has charged on this $100.00) before he will be able to convince
Countrywide to execute a release of lien.

c. The Second Amended Proof of Claim

On October 1, 2007, nearly two months after four days of testimony laying bare the extensive

problems with the original Proof of Claim and First Amended Proof of Claim, Countrywide filed a

Second Amended Proof of Claim. This Second Amended Proof of Claim was signed by John Smith
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and not by an attorney at McCalla Raymer. [Proof of Claim 8-1.] The Second Amended Proof of
Claim did not include any of the late charges, pre-petition attorneys’ fees and costs, or post-petition
fees discussed above. [Id.] However, Countrywide included the following notice: “By filing this
Second Amended Proof of Claim, Countrywide Home Loans, Inc. does not concede that amounts
listed in the Amended Proof of Claim are not recoverable from the Debtor’s estate, but rather waives
its right to collect such amounts.” This statement is cavalier in light of the fact that Countrywide’s
own representative admitted that, at a minimum, the pre-petition attorneys’ fees and costs were not
recoverable. Given the testimony presented above, it is disconcerting that Countrywide continued
this awkward posturing. Despite all of the errors made by Countrywide and its attorneys in the case
at bar, Countrywide continues to leave the door open for collecting these fees.

S. The Motion was filed in violation of Fannie Mae guidelines

Schlotter testified that under Fannie Mae guidelines for loans serviced by Countrywide, a
motion to lift stay should not be filed unless the debtor is 60 days delinquent. [Aug. 8, 2007 Hr’g
Tr. 11:1-18.] Smith confirmed that Fannie Mae guidelines dictate that the Motion should not have
been filed because the Debtor was not 60 days in default. [Aug. 8, 2007 Hr’g Tr. 149:10-16; Aug.
9,2007 Hr’g Tr. 36:21-24.] Ortiz also testified that it was a mistake for Countrywide to refer the
Debtor’s file to McCalla Raymer because the Debtor was not 60 days delinquent. [Aug. 10, 2007
Hr’g Tr. 19:19-20:7; 85:4-14.]

From time to time during the hearing, Barrett Burke argued that even though the Motion
should not have been filed under Fannie Mae guidelines, the Debtor was nevertheless one post-

petition payment in arrears and that this fact was a sufficient legal basis for filing the Motion. [Dec.
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12,2007 Hr’g Tr. 22:18-19.] Indeed, in an attempt to justify his stating that the Motion was a “good
motion,” Thurmond had the following exchange with counsel for Barrett Burke:

Counsel: Did the existence of one payment default have any impact on your assessment
of the motion to the Court?

Thurmond:  Right. Yes, it did because if there was zero default, then it would have been
a completely bad motion. If there’s a default or multiple defaults, it’s a
different situation.

[July 27, 2007 Hr’g Tr. 354:5-9.]

The Courtis skeptical of Barrett Burke and Thurmond’s attempt to disregard the Fannie Mae
guidelines in order to justify filing the Motion with only one delinquent post-petition payment.
Given that Barrett Burke—and, for that matter, McCalla Raymer—adhere to all other Fannie Mae
guidelines, the justification articulated by Barrett Burke and Thurmond is less than compelling. The
fact remains that the Debtor was only one payment in default, not three as alleged in the Motion, and
Thurmond should have responded with a simple “yes” when the Court asked if the Motion contained
inaccurate factual allegations. Additionally, Thurmond’s later justification of his “good motion”
answer 1s inconsistent with Fannie Mae policy. Thus, if all of the facts had been correctly stated in
the Motion, it should not have been filed and was not a “good motion” under the very Fannie Mae
guidelines followed by Barrett Burke.

6. The inaccurate factual allegations in the Motion

However, all the facts were not correctly stated in the Motion. Reilly conceded that the
Motion contained inaccurate factual allegations because the payment history attached to the Motion
failed to account for the Debtor’s November 9, 2005 payment, May 6, 2006 payment, and December
13,2006 payment. [July 27, 2007 Tr. 108:7-19; see also 112:20-113:17.] Likewise, Sanov testified

that the payment history attached to the Motion was neither accurate nor current despite the
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representation in the Motion that “the attached payment history is a current payment history
reflecting all payments, advances, charges, and credits from the beginning of the loan.” [July 27,
2007 Hr'g Tr. 212:17-19.] As stated previously, a simple call to McCalla Raymer or Countrywide
asking for an updated payment history would have revealed the existence of the Debtor’s December
13, 2006 payment.

At the March 5, 2007 hearing, Ortiz testified that Countrywide did not receive notice of the
Debtor’s bankruptcy filing until November 15, 2005, thereby leading this Court to believe that
Countrywide made an innocent mistake when it reported the Debtor’s November 9, 2005 payment
as a prepetition payment instead of a post-petition payment. [March 5, 2007 Hr’g Tr. 58:4-12.] At
the August 10, 2007 hearing, however, Ortiz conceded, under cross examination by the UST, that
her testimony at the March 5, 2007 hearing was false. [Aug. 10,2007 Hr’g Tr. 80:17-81:5.] Indeed,
she admitted that her own involvement in the Debtor’s file began on November 3, 2005, and that
Countrywide’s own records revealed that the Debtor had called Countrywide on November 2, 2005
to report that he had filed a bankruptcy petition on October 13,2005. [Aug. 10,2007 Hr’g Tr. 81:6-
16.] Ortiz also conceded she did not avail herself of the opportunity to correct her inaccurate
testimony between March 5, 2007—when she first took the stand—and August 10, 2007—when she
took the stand a second time.* [Aug. 10, 2007 Hr’g Tr. 105:2-9.] This is further evidence of the
sloppy practices and training at Countrywide. Moreover, Ortiz’s failure to correct her prior incorrect

testimony reflects poorly on her credibility with this Court.

24 The transcript from the March 5, 2007 hearing became available on March 7, 2007 so Ortiz had at least five
months to review the transcript and inform this Court of her inaccurate testimony. There is no question that Ortiz
reviewed the transcript of the March 5, 2007 hearing before she took the stand on August 10,2007. [Aug. 10,2007 Hr'g
Tr. 105:16-18.]
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Regarding the Debtor’s November 9, 2005 payment and its erroneous application in the
payment history attached to the Motion, Smith conceded that it was Countrywide’s fault that this
payment was not reflected as a post-petition payment. [Aug. 8, 2007 Hr’g Tr. 142:18-21.] However,
Smith blamed Barrett Burke and McCalla Raymer for the absence in the loan payment history of the
December 13, 2006 payment made by the Debtor. [Aug. 8,2007 Hr’g Tr. 144:21-145:3.] Smithalso
testified that “Countrywide’s expectation would be that upon referral to counsel, that counsel would
take all appropriate actions necessary to ensure the accuracy/validity of the documentation provided
to the Court for a Motion for Relief.” [Aug. 9, 2007 Hr’g Tr. 45:3-7.]

The Court finds Countrywide’s attitude to be less than commendable. Countrywide is the
client, and Countrywide has the records and documents necessary to substantiate and update the
accuracy of any motion for relief from stay or proof of claim prepared by outside counsel. Smith’s
testimony leaves no doubt that Countrywide does not want to devote any employee time to reviewing
the pleadings drafted by its own counsel.” This approach may well work in many cases, but it surely
did not work in the case at bar. Countrywide’s policy of not checking its counsels’ work may well
save money; no employee time need be allocated to reviewing outside counsels’ work. However,
the substantial attorneys’ fees and expenses incurred by Countrywide in the case at bar, plus the
amount of employee time spent preparing for and attending the show cause hearings, underscores

the risks of taking this approach.

%5 Smith also conceded that Countrywide does not review its proofs of claim before its counsel files them. [Aug.
9,2007 Hr'g Tr. 278:21-24.]
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