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IN THE UNITED STATES BANKRUPTCY COURT
FOR THE SOUTHERN DISTRICT OF TEXAS

HOUSTON DIVISION
In re: §
Tracie Marie Porcheddu’, § Case No. 05-40177-H1-13
Debtors. §

MEMORANDUM OPINION REGARDING CONDUCT OF R. J. BRYANT AND
BARRETT BURKE WILSON CASTLE DAFFIN & FRAPPIER, L.L.P.

For the reasons set forth below, the Court finds that R. J. Bryant (“Bryant”) and the law
firm of Barrett Burke Wilson Castle Daffin & Frappier, L.L.P. (“Barrett Burke”) must be
sanctioned. Barrett Burke is one of the leading firms representing creditors in consumer
bankruptcy cases in the United States Bankruptcy Court for the Southern District of Texas.
Although Barrett Burke represents a variety of creditors, the firm specializes in representing
home mortgage lenders who seek relief from the automatic stay in consumer chapter 7 cases and
in chapter 13 cases. Bryant is a trial attorney for Barrett Burke.

On November 2, 2004, this Court issued its show cause order against Bryant and Barrett
Burke. Hearings were held on December 1, 2005 and December 8, 2005.

Summary of Findings

Barrett Burke engaged in a systematic effort to mislead the United States Bankruptcy
Court for the Southern District of Texas with respect to its efforts to shift fees from Barrett
Burke’s clients to consumer debtors. These efforts were undertaken to achieve an end that
Barrett Burke believed reasonable—the collection of “reasonable” fees on behalf of Barrett
Burke’s clients. Because of the methods undertaken by Barrett Burke, it is not possible to know
whether the fees sought by Barrett Burke were, in fact, reasonable. Bryant gave false testimony

before this Court that supported the deception.

! Since the initial hearings on this matter, Ms. Porcheddu died. However, her death does not end the necessity of

the Court’s inquiry.
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Although the Court’s analysis of the sanctions identifies other persons employed by
Barrett Burke, only Bryant and Barrett Burke were the subjects of this Court’s show cause order.
Accordingly, the Court has not considered sanctions against any other person.

Events Before this Court

Prior to October 1, 2004, it was this Court’s routine practice (and the routine practice in
this District) to approve uncontested attorney’s fees to mortgage lenders in consumer cases
without the necessity of a hearing. On October 1, 2004, this Court announced that it would
require an evidentiary hearing before it would approve uncontested fee shifting by secured
creditors if the proposed fee shifting exceeded $500.00.

Barrett Burke requested and received the first such hearing, which was scheduled for
October 7, 2004. One of Barrett Burke’s senior attorneys (Walter Thurmond) appeared at the
hearing. That hearing was in the case of Stevie and Ethel Calhoun, case number 04-36567. Mr.
Thurmond advised the Court:

Your honor, in our office we do keep contemporaneous records of all tasks

performed on a file from the time that it comes into our office until the time that it

is completed. 1 have personally reviewed those ... all those time entries...

yesterday and prepared this summary myself.

Mr. Thurmond then gave a detailed description—in part giving tenth of an hour
increments of time—as to the fee bill. Between October 7, 2004 and October 21, 2005, this
Court conducted numerous hearings with respect to Barrett Burke’s fee shifting requests. The
requests were uniformly granted.

At each hearing, Barrett Burke would present a fee statement. The fee statements
uniformly appeared to be actual. Exhibit 2 to this hearing is an exemplar of the typical fee

statement produced. The document is labeled “Attorney Time/Fee Breakdown.” It contains five

columns. Column 1 lists the date. Column 2 lists a description of the activity that is billed on
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the referenced date. Column 3 lists the initials of the timekeeper that performed the task.
Column 4 lists the amount of time spent by the timekeeper on the task. Column S is the result of
multiplying column 4 by that timekeeper’s hourly rate. Timekeeper hourly rates are listed at the
bottom of the statement.

At the hearing held in this case, the debtor challenged the accuracy of the fees. At the
hearing on the fees, Bryant gave detailed testimony. The testimony included testimony that the
fee statements were contemporaneous business records maintained by Barrett Burke, that Bryant
was a custodian of the records, and that the time entries were made on a contemporaneous basis.
Barrett Burke and Bryant now acknowledge that all of that testimony was wrong. The fee
statements were not business records of Barrett Burke; they were created solely for the purpose
of litigation. Bryant had no idea how the records were maintained and she was not a custodian
of the records. Time entries were made after-the-fact and only in preparation for litigation; only
task records were maintained on a contemporaneous basis.

In closing arguments, Barrett Burke took solace in Mr. Thurmond’s carefully chosen
words on October 7, 2004. His statement was only that the task records were contemporaneous,
not that the corresponding time entries were contemporaneous. Notably, he did not affirmatively
advise the Court that the fee statement’s time entries were made after-the-fact. Thurmond
described the fee statement as a “summary” of Barrett Burke’s records; it was not a summary.
The fee statement included the task entries (which were contemporaneous and were summarized
from the firm’s records) but also included time entries that had not previously existed at all. It is
not possible to create a summary from non-existent records. The inclusion of new information—
not captured in Barrett Burke’s records—makes the document something other than a summary.

Instead, it is a document prepared for the purposes of litigation. In this case, it was a document
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prepared for litigation for the purpose of avoiding the hearsay rule. Far from meeting a duty of
candor to the Court, Thurmond’s October 7, 2004 statement appears to have been intended to
misdirect the Court. That sleight of hand was carried forward for a year and culminated in
Bryant’s false testimony on October 21, 2005.

Barrett Burke wants the Court to believe that the Court simply misunderstood Barrett
Burke’s practices—not that Barrett Burke misled the Court. Such a position is not warranted on
the facts. After this Court’s October 1, 2004 announcement, Barrett Burke’s senior attorneys
(Walter Thurmond, Yvonne Knesek and Mary Daffin) met to determine how to address the
Court’s requirement. Barrett Burke decided to create a template for fee summaries. Thurmond
instructed the staff to include the information from Barrett Burke’s contemporaneous task entries
and, when it later became necessary to compile a fee statement, “then I instructed them to put
down the time that it took for them to do that task.” Thurmond testimony, 12/1/2005, p. 148, L
8-9. After the time entries were made, Thurmond and others reviewed the time entries to assure
that they were reasonable.

In the typical case, the Court receives Barrett Burke’s fee statement without objection.
The fee statement is reviewed by the Court. It sets forth the number of hours worked on a
particular task, a brief description of the task, the hourly rate for the billing individual, and the
amount of the fee based on hours worked and billed rate. Put simply, the fee statements set forth
the lodestar calculation. The Court then evaluates the lodestar amount from the fee statement in
light of the Johnson factors.

As set forth below, Barrett Burke’s presentation did not allow the Court to meet its
responsibility. Instead, by adjusting after-the-fact time entries to Barrett Burke’s view of

reasonableness—and then holding the fee statements out to be Barrett Burke’s business
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records—Barrett Burke substituted its own judgment for that of the Court. In the process, it

climinated the ability of trustees, creditors and other parties in interest to engage in the

adversarial process that the Bankruptcy Code requires for fee shifting in bankruptcy cases.
Attorneys Fees in Consumer Cases

In 2005, there were 18,355 motions for relief from the automatic stay filed in chapter 7 or
chapter 13 cases in the United States Bankruptcy Court for the Southern District of Texas.
Although precise statistics are not readily available, the Court estimates that Barrett Burke filed
over 5,000 of those motions.

The vast majority of the motions for relief result in agreed or default orders. As with any
litigation, Barrett Burke’s clients must pay attorneys fees and costs when they prosecute a
motion for relief from the automatic stay. Barrett Burke’s clients are entitled to recover their
attorneys fees and costs when they hold claims that are “secured by property the value of which
... is greater than the amount of such claim.” 11 U.S.C. § 506(b); United Sav. Ass'n. of Tex. v.
Timbers of Inwood Forest Assocs., Lid., 484 U.S. 365 (1988); In re Nair, 320 B.R. 119 (Bankr.
S.D. Tex. 2004). In addition, Barrett Burke’s clients may be entitled to recover their attorneys
fees and costs in chapter 13 cases because of § 1322(b)(2)’s restriction on the ability of a debtor
to modify the rights of a holder of a claim secured only by a security interest in real property that
is the debtor’s principal residence. See 11 U.S.C. § 1322(b)(2).

Nevertheless, secured creditors may not recover attorneys fees and costs without regard
to reasonableness. When a party secks to shift fees in a motion for relief from the stay, the
amount of allowed fee shifting is determined by federal law. In re Johnson, 756 F.2d 738 (9th

Cir. 1985); In re Nair, 320 B.R. at 119.
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In the Fifth Circuit, fee shifting is governed by Johnson v. Ga. Highway Exp., 488 F.2d
714 (5th Cir. 1974). See In re Cahill, 428 F.3d 536 (5th Cir. 2005). Johnson requires the Court
to “first calculate a lodestar fee by multiplying the number of hours reasonably expended on the
litigation by a reasonable hourly rate. Next, the court must consider whether the lodestar should
be adjusted upward or downward, depending on the circumstances of the case, and the factors set
forth in Johnson...” Green v. Adm’rs of Tulane Educ. Fund, 284 F.3d 642, 661 (Sth Cir.
2002)(citations omitted).

The Johnson factors require consideration of (1) the time and labor required; (2) the
novelty and difficulty of the questions; (3) the skill requisite to perform the legal service
properly; (4) the preclusion of other employment by the attorney due to acceptance of the case;
(5) the customary fee; (6) whether the fee is fixed or contingent; (7) time limitations imposed by
the client or the circumstances; (8) the amount involved and the results obtained; (9) the
experience, reputation and ability of the attorneys; (10) the "undesirability" of the case; (11) the
nature and length of the professional relationship with the client; and (12) awards in similar
cases. Inre Cahill, at 540, n.4.

As set forth above, the Court does not begin the Johnson evaluation of a fee shifting
request until a lodestar calculation is completed. Barrett Burke and Bryant typically presented
their hourly fee statements for review by this Court. The fee statements are submitted in cases
in which there is an agreement with the debtor or where there is a default order proposed. There
is no opposition to the fees in either situation. Nevertheless, the Court does not idly issue agreed
orders or default orders without regard to their content. See In re Nair, 320 B.R. 119. In the
present case (and in most chapter 13 cases described above), the attorneys fees are paid out of the

chapter 13 debtor’s payments to the chapter 13 trustee. Inasmuch as the debtor is paying all of
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her disposable income to the chapter 13 trustee (see § 1325(b)), the trustee has a limited pool of
funds. If more is paid on attorneys fees, less is available for unsecured creditors. Accordingly,
the amount “agreed” by the debtor is actually paid out of funds otherwise available to unsecured
creditors. The Court must be satisfied that the fee shifting is reasonable in light of controlling
Fifth Circuit authority.

First Defense: No Time Records Are Required to Engage in Fee Shifting

Barrett Burke’s first defense is that it was not required to submit time records at all. As
set forth below, that is not correct. However, even if that position were found to be correct, it is
hardly a defense. Barrett Burke did submit time records for the purpose of obtaining a favorable
order from this Court. Once Barrett Burke chose to submit the time records, it was required to
do so candidly, in compliance with its obligations to the Court, and in a manner that conformed
with Fed. R. Bankr. P. 9011.

Barrett Burke’s authority for the proposition that contemporaneous time records are not
required when a secured creditor attempts to shift fees is tenuous at best. Initially, the Court
reviews the authority cited by Barrett Burke.

For the proposition that “[a]ttorney’s fees determined in this manner and in this
marketplace by the insuring agencies of the federal government are per se reasonable. Market
rates have been recognized as appropriate fees by bankruptcy courts and judges. Many judges
have found that such flat fees and/or value billing should be utilized rather than seeking to
impose a lodestar approach”, Barrett Burke cites to Harman v. Levin, 772 F.2d 1150, 1153 (4th
Cir. 1985) and to In re Patronek, 121 B.R. 728, 731-32 (Bankr. E.D. Pa. 1990). Harmon does
not deal with fee shifting. To the extent that it applies to fee calculations, Harmon actually

stands for nearly the opposite proposition than the one advocated by Barrett Burke. Harmon
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